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that cannot be eliminated or reduced
by reasonable accommodation. The de-
termination that an individual poses a
“direct threat’ shall be based on an in-
dividualized assessment of the individ-
ual’s present ability to safely perform
the essential functions of the job. This
assessment shall be based on a reason-
able medical judgment that relies on
the most current medical knowledge
and/or on the best available objective
evidence. In determining whether an
individual would pose a direct threat,
the factors to be considered include:

(1) The duration of the risk;

(2) The nature and severity of the po-
tential harm;

(3) The likelihood that the potential
harm will occur; and

(4) The imminence of the potential
harm.

[66 FR 35734, July 26, 1991, as amended at 76
FR 16999, Mar. 25, 2011]

§1630.3 Exceptions to the definitions
of “Disability” and “Qualified Indi-
vidual with a Disability.”

(a) The terms disability and qualified
individual with a disability do not in-
clude individuals currently engaging in
the illegal use of drugs, when the cov-
ered entity acts on the basis of such
use.

(1) Drug means a controlled sub-
stance, as defined in schedules I
through V of section 202 of the Con-
trolled Substances Act (21 U.S.C 812)

(2) Illegal use of drugs means the use
of drugs the possession or distribution
of which is unlawful under the Con-
trolled Substances Act, as periodically
updated by the Food and Drug Admin-
istration. This term does not include
the use of a drug taken under the su-
pervision of a licensed health care pro-
fessional, or other uses authorized by
the Controlled Substances Act or other
provisions of Federal law.

(b) However, the terms disability and
qualified individual with a disability
may not exclude an individual who:

(1) Has successfully completed a su-
pervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been re-
habilitated successfully and is no
longer engaging in the illegal use of
drugs; or
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(2) Is participating in a supervised re-
habilitation program and is no longer
engaging in such use; or

(3) Is erroneously regarded as engag-
ing in such use, but is not engaging in
such use.

(c) It shall not be a violation of this
part for a covered entity to adopt or
administer reasonable policies or pro-
cedures, including but not limited to
drug testing, designed to ensure that
an individual described in paragraph
(b) (1) or (2) of this section is no longer
engaging in the illegal use of drugs.
(See §1630.16(c) Drug testing).

(d) Disability does not include:

(1) 'Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(2) Compulsive gambling, Kklep-
tomania, or pyromania; or

(3) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

(e) Homosexuality and biserualily are
not impairments and so are not disabil-
ities as defined in this part.

§1630.4 Discrimination prohibited.

(a) In general—(1) It is unlawful for a
covered entity to discriminate on the
basis of disability against a qualified
individual in regard to:

(i) Recruitment, advertising, and job
application procedures;

(ii) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(iii) Rates of pay or any other form of
compensation and changes in com-
pensation;

(iv) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(v) Leaves of absence, sick leave, or
any other leave;

(vi) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the covered entity;

(vii) Selection and financial support
for training, including: apprentice-
ships, professional meetings, con-
ferences and other related activities,
and selection for leaves of absence to
pursue training;
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(viii) Activities sponsored by a cov-
ered entity, including social and rec-
reational programs; and

(ix) Any other term, condition, or
privilege of employment.

(2) The term discrimination includes,
but is not limited to, the acts described
in §§1630.4 through 1630.13 of this part.

(b) Claims of no disability. Nothing in
this part shall provide the basis for a
claim that an individual without a dis-
ability was subject to discrimination
because of his lack of disability, in-
cluding a claim that an individual with
a disability was granted an accommo-
dation that was denied to an individual
without a disability.

[76 FR 17002, Mar. 25, 2011]

§1630.5 Limiting, and

classifying.

It is unlawful for a covered entity to
limit, segregate, or classify a job appli-
cant or employee in a way that ad-
versely affects his or her employment
opportunities or status on the basis of
disability.

segregating,

§1630.6 Contractual or other arrange-
ments.

(a) In general. It is unlawful for a cov-
ered entity to participate in a contrac-
tual or other arrangement or relation-
ship that has the effect of subjecting
the covered entity’s own qualified ap-
plicant or employee with a disability
to the discrimination prohibited by
this part.

(b) Contractual or other arrangement
defined. The phrase contractual or other
arrangement or relationship includes, but
is not limited to, a relationship with
an employment or referral agency;
labor union, including collective bar-
gaining agreements; an organization
providing fringe benefits to an em-
ployee of the covered entity; or an or-
ganization providing training and ap-
prenticeship programs.

(c) Application. This section applies
to a covered entity, with respect to its
own applicants or employees, whether
the entity offered the contract or initi-
ated the relationship, or whether the
entity accepted the contract or acceded
to the relationship. A covered entity is
not liable for the actions of the other
party or parties to the contract which
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only affect that other party’s employ-
ees or applicants.

§1630.7 Standards, criteria, or meth-
ods of administration.

It is unlawful for a covered entity to
use standards, criteria, or methods of
administration, which are not job-re-
lated and consistent with business ne-
cessity, and:

(a) That have the effect of discrimi-
nating on the basis of disability; or

(b) That perpetuate the discrimina-
tion of others who are subject to com-
mon administrative control.

§1630.8 Relationship or association
with an individual with a disability.

It is unlawful for a covered entity to
exclude or deny equal jobs or benefits
to, or otherwise discriminate against, a
qualified individual because of the
known disability of an individual with
whom the qualified individual is known
to have a family, business, social or
other relationship or association.

§1630.9 Not making reasonable accom-
modation.

(a) It is unlawful for a covered entity
not to make reasonable accommoda-
tion to the known physical or mental
limitations of an otherwise qualified
applicant or employee with a dis-
ability, unless such covered entity can
demonstrate that the accommodation
would impose an undue hardship on the
operation of its business.

(b) It is unlawful for a covered entity
to deny employment opportunities to
an otherwise qualified job applicant or
employee with a disability based on the
need of such covered entity to make
reasonable accommodation to such in-
dividual’s physical or mental impair-
ments.

(c) A covered entity shall not be ex-
cused from the requirements of this
part because of any failure to receive
technical assistance authorized by sec-
tion 507 of the ADA, including any fail-
ure in the development or dissemina-
tion of any technical assistance man-
ual authorized by that Act.

(d) An individual with a disability is
not required to accept an accommoda-
tion, aid, service, opportunity or ben-
efit which such qualified individual
chooses not to accept. However, if such
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